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local governments, Indian tribes, pub-
lic and private organizations, and other
parties likely to have knowledge of or
concerns with historic properties in the
area.

(2) Based on this assessment, the
Agency Official should determine any
need for further actions, such as field
surveys and predictive modeling, to
identify historic properties.

(b) Locating historic properties. In con-
sultation with the State Historic Pres-
ervation Officer, the Agency Official
shall make a reasonable and good faith
effort to identify historic properties
that may be affected by the undertak-
ing and gather sufficient information
to evaluate the eligibility of these
properties for the National Register.
Efforts to identify historic properties
should follow the Secretary’s ‘“‘Stand-
ards and Guidelines for Archeology and
Historic Preservation” (48 FR 44716)
and agency programs to meet the re-
quirements of section 110(a)(2) of the
Act.

(c) Evaluating historical significance.
(1) In consultation with the State His-
toric Preservation Officer and follow-
ing the Secretary’s Standards and
Guidelines for Evaluation, the Agency
Official shall apply the National Reg-
ister Criteria to properties that may be
affected by the undertaking and that
have not been previously evaluated for
National Register eligibility. The pas-
sage of time or changing perceptions of
significance may justify reevaluation
of properties that were previously de-
termined to be eligible or ineligible.

(2) If the Agency Official and the
State Historic Preservation Officer
agree that a property is eligible under
the criteria, the property shall be con-
sidered eligible for the National Reg-
ister for section 106 purposes.

(3) If the Agency Official and the
State Historic Preservation Officer
agree that the criteria are not met, the
property shall be considered not eligi-
ble for the National Register for sec-
tion 106 purposes.

(4) If the Agency Official and the
State Historic Preservation Officer do
not agree, or if the Council or the Sec-
retary so request, the Agency Official
shall obtain a determination from the
Secretary of the Interior pursuant to
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the applicable National Park Service
regulations.

(5) If the State Historic Preservation
Officer does not provide views, then the
State Historic Preservation Officer is
presumed to agree with the Agency Of-
ficial’s determination for the purpose
of this subsection.

(d) When no historic properties are
found. If the Agency Official deter-
mines in accordance with §800.4 para-
graphs (a) through (c) that there are no
historic properties that may be af-
fected by the undertaking, the Agency
Official shall provide documentation of
this finding to the State Historic Pres-
ervation Officer. The Agency Official
should notify interested persons and
parties known to be interested in the
undertaking and its possible effects on
historic properties and make the docu-
mentation available to the public. In
these circumstances, the Agency Offi-
cial is not required to take further
steps in the section 106 process.

(e) When historic properties are found.
If there are historic properties that the
undertaking may affect, the Agency of-
ficial shall assess the effects in accord-
ance with §800.5.

§800.5 Assessing effects.

(a) Applying the Criteria of Effect. In
consultation with the State Historic
Preservation Officer, the Agency Offi-
cial shall apply the Criteria of Effect
(8800.9(a)) to historic properties that
may be affected, giving consideration
to the views, if any, of interested per-
sons.

(b) When no effect is found. If the
Agency Official finds the undertaking
will have no effect on historic prop-
erties, the Agency Official shall notify
the State Historic Preservation Officer
and interested persons who have made
their concerns known to the Agency
Official and document the findings,
which shall be available for public in-
spection. Unless the State Historic
Preservation Officer objects within 15
days of receiving such notice, the
Agency Official is not required to take
any further steps in the section 106
process. If the State Historic Preserva-
tion Officer files a timely objection,
then the procedures described in
§800.5(c) are followed.
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(c) When an effect is found. If an effect
on historic properties is found, the
Agency Official, in consultation with
the State Historic Preservation Officer,
shall apply the Criteria of Adverse Ef-
fect (§800.9(b)) to determine whether
the effect of the undertaking should be
considered adverse.

(d) When the effect is not considered
adverse. (1) If the Agency Official finds
the effect is not adverse, the Agency
Official shall:

(i) Obtain the State Historic Preser-
vation Officer’s concurrence with the
finding and notify and submit to the
Council summary documentation,
which shall be available for public in-
spection; or

(if) Submit the finding with nec-
essary documentation (§800.8(a)) to the
Council for a 30-day review period and
notify the State Historic Preservation
Officer.

(2) If the Council does not object to
the finding of the Agency Official with-
in 30 days of receipt of notice, or if the
Council objects but proposes changes
that the Agency Official accepts, the
Agency Official is not required to take
any further steps in the section 106
process other than to comply with any
agreement with the State Historic
Preservation Officer or Council con-
cerning the undertaking. If the Council
objects and the Agency Official does
not agree with changes proposed by the
Council, then the effect shall be consid-
ered as adverse.

(e) When the effect is adverse. If an ad-
verse effect on historic properties is
found, the Agency Official shall notify
the Council and shall consult with the
State Historic Preservation Officer to
seek ways to avoid or reduce the ef-
fects on historic properties. Either the
Agency Official or the State Historic
Preservation Officer may request the
Council to participate. The Council
may participate in the consultation
without such a request.

(1) Involving interested persons. Inter-
ested persons shall be invited to par-
ticipate as consulting parties as fol-
lows when they so request:

(i) The head of a local government
when the undertaking may affect his-
toric properties within the local gov-
ernment’s jurisdiction;
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(ii) The representative of an Indian
tribe in accordance with
§800.1(c)(2)(iii);

(iii) Applicants for or holders of
grants, permits, or licenses, and owners
of affected lands; and

(iv) Other interested persons when
jointly determined appropriate by the
Agency Official, the State Historic
Preservation Officer, and the Council,
if participating.

(2) Documentation. The Agency Offi-
cial shall provide each of the consult-
ing parties with the documentation set
forth in §800.8(b) and such other docu-
mentation as may be developed in the
course of consultation.

(3) Informing the public. The Agency
Official shall provide an adequate op-
portunity for members of the public to
receive information and express their
views. The Agency Official is encour-
aged to use existing agency public in-
volvement procedures to provide this
opportunity. The Agency Official,
State Historic Preservation Officer, or
the Council may meet with interested
members of the public or conduct a
public information meeting for this
purpose.

(4) Agreement. If the Agency Official
and the State Historic Preservation Of-
ficer agree upon how the effects will be
taken into account, they shall execute
a Memorandum of Agreement. When
the Council participates in the con-
sultation, it shall execute the Memo-
randum of Agreement along with the
Agency Official and the State Historic
Preservation Officer. When the Council
has not participated in consultation,
the Memorandum of Agreement shall
be submitted to the Council for com-
ment in accordance with §800.6(a). As
appropriate, the Agency Official, the
State Historic Preservation Officer,
and the Council, if participating, may
agree to invite other consulting parties
to concur in the agreement.

(5) Amendments. The Agency Official,
the State Historic Preservation Officer,
and the Council, if it was a sighatory
to the original agreement, may subse-
quently agree to an amendment to the
Memorandum of Agreement. When the
Council is not a party to the Memoran-
dum of Agreement, or the Agency Offi-
cial and the State Historic Preserva-
tion Officer cannot agree on changes to
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the Memorandum of Agreement, the
proposed changes shall be submitted to
the Council for comment in accordance
with §800.6.

(6) Ending consultation. The Council
encourages Agency Officials and State
Historic Preservation Officers to uti-
lize the consultation process to the
fullest extent practicable. After initi-
ating consultation to seek ways to re-
duce or avoid effects on historic prop-
erties, State Historic Preservation Of-
ficer, the Agency Official, or the Coun-
cil, at its discretion, may state that
further consultation will not be pro-
ductive and thereby terminate the con-
sultation process. The Agency Official
shall then request the Council’s com-
ments in accordance with §800.6(b) and
notify all other consulting parties of
its requests.

§800.6 Affording the Council an oppor-
tunity to comment.

(a) Review of a Memorandum of Agree-
ment. (1) When an Agency Official sub-
mits a Memorandum of Agreement ac-
companied by the documentation spec-
ified in §800.8 (b) and (c), the Council
shall have 30 days from receipt to re-
view it. Before this review period ends,
the Council shall:

(i) Accept the Memorandum of Agree-
ment, which concludes the section 106
process, and informs all consulting par-
ties; or

(ii) Advise the Agency Official of
changes to the Memorandum of Agree-
ment that would make it acceptable;
subsequent agreement by the Agency
Official, the State Historic Preserva-
tion Officer, and the Council concludes
the section 106 process; or

(iii) Decide to comment on the under-
taking, in which case the Council shall
provide its comments within 60 days of
receiving the Agency Official’s submis-
sion, unless the Agency Official agrees
otherwise.

(2) If the Agency Official, the State
Historic Preservation Officer, and the
Council do not reach agreement in ac-
cordance with §800.6(a)(1)(ii), the Agen-
cy Official shall notify the Council,
which shall provide its comments with-
in 30 days of receipt of notice.

(b) Comment when there is no agree-
ment. (1) When no Memorandum of
Agreement is submitted, the Agency

99

§800.6

Official shall request Council comment
and provide the documentation speci-
fied in §800.8(d). When requested by the
Agency Official, the Council shall pro-
vide its comments within 60 days of re-
ceipt of the Agency Official’s request
and the specified documentation.

(2) The Agency Official shall make a
good faith effort to provide reasonably
available additional information con-
cerning the undertaking and shall as-
sist the Council in arranging an onsite
inspection and public meeting when re-
quested by the Council.

(3) The Council shall provide its com-
ments to the head of the agency re-
questing comment. Copies shall be pro-
vided to the State Historic Preserva-
tion Officer, interested persons, and
others as appropriate.

(c) Response to Council comment. (1)
When a Memorandum of Agreement be-
comes final in accordance with
§800.6(a)(1) (i) or (ii), the Agency Offi-
cial shall carry out the undertaking in
accordance with the terms of the
agreement. This evidences fulfillment
of the agency’s section 106 responsibil-
ities. Failure to carry out the terms of
a Memorandum of Agreement requires
the Agency Official to resubmit the un-
dertaking to the Council for comment
in accordance with §800.6.

(2) When the Council had commented
pursuant to §800.6(b), the Agency Offi-
cial shall consider the Council’s com-
ments in reaching a final decision on
the proposed undertaking. The Agency
Official shall report the decision to the
Council, and if possible, should do so
prior to initiating the undertaking.

(d) Foreclosure of the Council’s oppor-
tunity to comment. (1) The Council may
advise an Agency Official that it con-
siders the agency has not provided the
Council a reasonable opportunity to
comment. The decision to so advise the
Agency Official will be reached by a
majority vote of the Council or by a
majority vote of a panel consisting of
three or more Council members with
the concurrence of the Chairman.

(2) The Agency Official will be given
notice and a reasonable opportunity to
respond prior to a proposed Council de-
termination that the agency has fore-
closed the Council’s opportunity to
comment.
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